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1. Title: Are Originalist Constitutional Theories Principled or Are They Rationalizations for Conservatism?
Authors: FALLON JR., RICHARD H.
Abstract: An essay is presented on whether the theory of originalism of constitutional language is a rationalization for conservatism or a principled theory of interpretation. Several arguments on how constitutional language should be interpreted are that it should reflect the Framers' intent, how it is understood by the ratifiers, and the original public meaning of the constitutional language. The essayist explains that when practical consequences and political valences are not taken into consideration in the generality of cases, rationalization occurs.
2. Title: Is Originalism Too Conservative?
Authors: WHITTINGTON, KEITH E.
Abstract: An essay is presented on the principled theory of originalism as used in constitutional interpretation and not just as a rationalization for conservatism. It explains that deviation from originalism surfaces when the terms of the U.S. Constitution is not aligned with a movement's political goals and is used to arrive at interpretive results. The essayist discusses originalism as grounded in popular sovereignty and democratic lawmaking and should be concerned with clarifying and elaborating the discoverable meaning of the Constitution.
3. Title: Two Cheers, Not Three, for Sixth Amendment Originalism.
Authors: BIBAS, STEPHANOS
Abstract: An essay is presented on the concept of originalism in criminal procedures in the 21st century. Differences from 18th century trials are highlighted such as the absence of use of the U.S. Federal Rules of Evidence, plea-bargaining and due process clause. It contends that with its different set of considerations, Framers would need extension and confrontation of some of the historical principles to fit the modern landscape of criminal cases. The essayist believes that formalism and originalism can work together..
4. Title: Originalism as an Anchor for the Sixth Amendment.
Authors: FISHER, JEFFREY L.
Abstract: An essay is presented on originalist approach as seen in the U.S. courts' reinvigoration of the Sixth Amendment right to jury trial and the right to confrontation. It explains that sentencing guidelines and the reliability-based approach allow for the possibility of abuse that the Framers were avoiding. The essayist asserts that the appropriate use of originalism by the U.S. justice system in 21st century circumstances is necessary as a bright-line rule to protect defendants' rights and public safety..
5. Title: Interpretation and Construction.
Authors: BARNETT, RANDY E.
Abstract: An essay is presented on the importance of keeping the activities of interpretation and construction of the U.S. Constitution separate. The essayist deduces that originalism is a method of constitutional interpretation that the meaning of the text, at the time of enactment, is identified as its public meaning. It discusses how ambiguity and vagueness contribute to the problem of ascertaining semantic meanings and that normative theories are needed for proper interpretation and construction.
6. Title: Originalism and the Constitution: Does Originalism Always Provide the Answer?
Authors: GRAGLIA, LINO A.
Abstract: An essay is presented on constitutional interpretation by U.S. courts with the use of activist judicial review due to the majority of challenged laws being unconstitutional. The essayist describes the courts' transformation of the words, "due process" and "equal protection," into policy judgments for the judges to decide on rather than leaving it to be debated on by the legislative representatives. Former U.S. justice William J. Brennan Jr. advocates constitutional law which deprives the American people of their right to self-government..
7. Title: Originalism and History: The Case of Boumediene v. Bush.
Authors: RANDOLPH, A. RAYMOND.
Abstract: The article discusses how historical interpretation can support or distort constitutional analysis, such as in the 2008 Boumediene v. Bush case, brought by detainees at the Guantanamo Bay Naval Base. The author presents his views on the suspension clause, specifically on the issue of sovereign territory, based on former lord chief justice William Murray Mansfield's opinion on habeas corpus in Great Britain in 1759. The author agrees with the use of democratic processes to resolve an issue in cases where interpretations of the U.S. Constitution can not.
8. Title: Interpretation and Construction: Originalism and Its Discontents.
Authors: ROOSEVELT III, KERMIT.
Abstract: An essay is presented on how constitutional interpretation and construction does not tarnish originalism. The essayist describes the possibility of a provision that directs different results in the changing times, such as the Equal Protection Clause. It negates the idea that judges simply get the answers from the ratifiers but that judicial review is necessary in implementing decisions that exemplifies the will of the people.
9. Title: Originalism and Stare Decisis.
Authors: MARKMAN, STEPHEN.
Abstract: The article presents the author's observations on the extent to which originalism and stare decisis can be harmonized. From an originalist judge's point of view, burden of proof is needed to overturn a precedent which reflects existing law, serves the values of stability, predictability, and continuity, and promotes equal rule of law but a precedent may be reexamined if judges deem it incorrect. In order to minimize judicial discretion, reasonable standards for when to depart from standards of originalism must allegedly be established.
10. Title: Originalism and Precedent.
Authors: MCGINNIS, JOHN O.; RAPPAPORT, MICHAEL B.
Abstract: An essay is presented on the combatibility of and the absence of conflict between originalism and precedent. The essayist argues that the Constitution is not displaced when a precedent is followed because it is legislated by U.S. Congress. A consequentialist's approach determines the benefits of following the original meaning, or the precedent which then forms the basis for a compatible doctrine. The essayist recommends following a precedent when overturning results in great costs and when it is supported by supermajoritarian consensus.
11. Title: Originalism, Precedent, and Judicial Restraint.
Authors: ROSEN, JEFFREY.
Abstract: The article discusses precedents in view of originalism and judicial restraint. The author cites the Citizens United case where majority failed to characterize precedents that could be accepted as transparent and fair by critics, thereby undermining confidence in the judge's ability to transcend their political preferences and hand out impartial judgments. The author agrees with U.S. Chief Justice John Roberts that precedents should be characterized and that collegiality and minimalism are needed to arrive at narrow, unanimous decisions.
12. Title: Originalism, Conservatism, and Judicial Restraint.
Authors: STRAUSS, DAVID A.
Abstract: The article reports on the concepts of originalism, conservatism and judicial restraint, their relevance and problems of adaptation, in light of the economic, demographic and social changes in the 21st century. Construction, that is dependent on precedent and policy, is presented as the solution that is not available using originalist materials. The author asserts that judicial restraint narrows the possible outcomes while originalism gets rid of accepted understandings which are against conservative beliefs.
13. Title: Does the Fourteenth Amendment Guarantee Equal Justice for All?
Authors: CALABRESI, STEVEN G.
Abstract: The article addresses how the Fourteenth Amendment of the U.S. Constitution does not guarantee equality for all but protects individual rights deeply rooted in history and tradition. The author asserts that legitimate transformative social change is only possible when a majority of Congress and the states agree and not through the powers of the Supreme Court. The amendment bans discrimination and abridgement of rights and privileges as seen in racial castes, intermarriages, and sex discrimination.
14. Title: Was Bork Right About Judges?
Authors: GRIFFITH, THOMAS B.
Abstract: The article discusses the structure of the U.S. Constitution as placing the function of defining majority power and minority freedom on the federal judiciary such that it is important to demand that judges be neutral. The author cites several judges, including Chief Justice John Roberts and Judge Sonia Sotomayor, who explain their judicial philosophies as the application of the law according to its terms and not their own sense of right. Judicial humility is also discussed in that judges are translators of the values of the American people.
15. Title: Google and the Limits of Antitrust: The Case Against the Case Against Google.
Authors: MANNE, GEOFFREY A.; WRIGHT, JOSHUA D.
Abstract: The antitrust landscape changed dramatically in the last decade. Within the last two years alone, the Department of Justice has held hearings on the appropriate scope of Section 2 of the Sherman Act and has issued, then repudiated, a comprehensive Report. During the same time, the European Commission has become an aggressive leader in single-firm conduct enforcement by bringing abuse of dominance actions and assessing heavy fines against firms including Qualcomm, Intel, and Microsoft. In the United States, two of the most significant characteristics of the new antitrust approach have been the increased focus on innovative companies in high-tech industries and the diminished concern that erroneous antitrust interventions will hinder economic growth. This focus on high-tech industries is dangerous, and the concerns regarding erroneous interventions should not be dismissed too lightly. This Article offers a comprehensive, cautionary tale in the context of a detailed factual, legal, and economic analysis of the next Microsoft:I the theoretical, but perhaps imminent, enforcement against Google. Close scrutiny of the complex economics of Google's disputed technology and business practices reveals a range of procompetitive explanations. Economic complexity and ambiguity, coupled with an insufficiently deferential approach to innovative technology and pricing practices in the most relevant case law, portend a potentially erroneous--and costly--result. Our analysis, by contrast, embraces the cautious and evidence-based approach to uncertainty, complexity, and dynamic innovation contained within the well-established error-cost framework. As we demonstrate, though there is an abundance of error-cost concern in the Supreme Court precedent, there is a real risk that the current, aggressive approach to antitrust error, coupled with the uncertain economics of Google's innovative conduct, will yield a costly intervention. The point is not that we know that Google's conduct is procompetitive, but rather that the very uncertainty surrounding it counsels caution, not aggression.
16. Title: What Is Marriage?
Authors: GIRGIS, SHERIF; GEORGE, ROBERT P.; ANDERSON, RYAN T.
Abstract: The article explains the legal enshrining of the conjugal view of marriage, that which involves a comprehensive union of spouses, specifically organic bodily union, bearing and rearing of children, and norms of permanence, monogamy, and exclusivity, and not the revisionists view, as for the common good of the society. It discusses that the state has an interest in marriages because societies rely on families to produce upright people who make for conscientious, law-abiding citizens lessening the demand for governmental policing and social services.
17. Title: Shareholder Activism by Public Pension Funds and the Rights of Dissenting Employees Under the First Amendment.
Authors: FINSETH, ERIC JOHN.
Abstract: Public pension funds enjoy significant voting power in U.S. publicly traded corporations by virtue of the aggregated retirement assets at their disposal. Many funds are engaged in a concerted drive to assert shareholder control rights with respect to such corporations and to effect a host of environmental, social, and governance reforms in American business. Although many public-sector employees may applaud the goals and objectives of these public pension funds, not all will. This Article argues that dissenting employees whom the law compels to contribute to such funds have a First Amendment right to object to having their pro rata portion of publicly traded shares held by such funds voted by fund administrators for the purpose of advancing goals of a political or ideological nature not germane to tire fund's core mission of providing retirement benefits to participants. This argument, which has not been addressed by courts or the academic literature, would extend firmly established First Amendment caselaw to a novel area of application. In making this argument, this Article addresses the Supreme Court's developing government speech doctrine, under which citizens may challenge compelled support of private speech but have no First Amendment right not to fund government speech. The Article argues that the political and ideological activities of a public pension fund, at least in the case of the leading public pension fund, CalPERS, should be treated as those of the pension fund itself, and not ascribed to the state, for purposes of the First Amendment. The Article suggests using an "independent instrumentality" test to ascertain whether the relevant legislature has by statute created a body not subject to effective control by the executive branch of government, such that courts should not attribute the instrumentality's political and ideological activities to the government for the purposes of the government speech doctrine.
18. Title: Can Congress Overturn Graham v. Florida?
Authors: RÉ, RICHARD M.
Abstract: The article presents arguments related to the Graham versus Florida case that should allow for the possibility of interbranch dialogue regarding the practical meaning of the Eighth Amendment of the U.S. Constitution. The author discusses that jurisprudence on the amendment would offer democratic legitimacy and federal efforts might be catalyzed by the courts in enforcing the amendment leading to probable reforms in state sentencing. It is reported that these would result in more court credibility and more justice for criminal defendants.
19. Title: Patentable Subject Matter in Bilski v. Kappos, 130 s. ct. 3218 (2010).
Authors: MILLS, JAD.
Abstract: The article discusses a court case where a 2006 patent application for risk hedging in the commodities and energy markets was rejected. The U.S. Court of Appeals affirmed the decision because the application only involved mental steps and did not adhere to the "machine-or-transformation test" of patentable processes as stated in Section 101 of the Patent Act of 1952. The Supreme Court refused a business methods exception and upheld the decision on the basis of the abstract idea exception but did not articulate such test for patentable subject matter.
20. Title: Federal "Procedural" Rules Undermine Important State Interests in Shady Grove Orthopedic Associates, p.a. v. Allstate Insurance Co., 130 s. ct. 1431 (2010).
Authors: REDFERN, JEFFREY.
Abstract: The article considers the U.S. Supreme Court's decision in the case, Shady Grove Orthopedic Associates P.A. v. Allstate Insurance Co. Accordingly, a class action suit was permitted in federal court despite being barred from state court, thereby exposing the defendants to massive liability in diversity suits. It argues that the court should adopt an "as applied" test instead of "arguably procedural" approach to determine how Federal Rules apply. Also it points out that Erie jurisprudence should have been corrected.
21. Title: Removing Corporate Campaign Finance Restrictions in Citizens United v. Federal Election Commission, 130 s. ct. 876 (2010).
Authors: GILPATRICK, BREANNE.
Abstract: The article discusses a court case where a corporation's ability to spend money on electioneering communications in federal elections was limited. The U.S. Supreme Court held in the case, Citizens United v. Federal Election Commission, that the government could not prohibit such expenditures on the basis of the First Amendment's free speech rights. The court's changing view on campaign finance regulation reportedly shows its willingness to strike down laws related to it in varying circumstances.
